CHAPTER ONE

HISTORY

Section 1.01 English Corporate Law

Although a form of corporation existed under Roman law, corporations as we
know them today are a modern invention. The first English trading company, The
Merchant Adventurers of England, began in 1359. FLETCHER CYC CORP § 1 n 4
(Perm Ed). The first corporations to enjoy the modern concept of shareholder limited
liability were formed with passage of the English Limited Liability Act of 1855.

Incorporation in England originally was granted only as a royal favor or
special parliamentary privilege. It was not until the nineteenth century, when general
corporation laws were enacted, that it became a right open to all people.

At common law, the Crown long had the right to grant charters of
incorporation. See generally Holdsworth, English Corporation Law in the 16th and
17th Centuries, 31 YALE L J 382 (1921). In the sixteenth and seventeenth centuries,
the Crown granted these charters to trading companies for the development of
foreign trade. Thus, the firstlarge business corporations in England were the "quasi-
governmental” foreign trading companies, chartered for the purpose of exploration,
colonization, and trading overseas. Such companies included The East India
Company, chartered in 1555; the African Company, chartered in 1619; The Bank of
England, chartered in 1674; and the South Sea Company, chartered in 1711. "The
Governor and Company of Adventurers of England Trading into Hudson Bay,"
popularity known as the "Hudson Bay Company," was granted a royal charter by
Charles Il in 1670 and it still exists today. The Governor and Company of
Adventurers of England Trading into Hudson's Bay v. Hudson Bay Fur Co., 33 F2d
801 (1928).

Trading companies were originally regulated companies, that is, companies
in which each member conducted the business of trade within the rules of the
company. Forinstance, in The East India Company, an investor subscribed only for
a particular voyage and accounts of each voyage were kept separately. Each
member was free to invest or not invest in any given venture. It was the regulatory
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structure of the company which was permanent and constant, not its ownership. W.
HOLDSWORTH, VIII, A HISTORY OF ENGLISH LAW 206-219 (2d Ed 1937).

The English forerunners of the modern business company were not these
large, regulated, chartered trading companies, but rather, the unincorporated joint
stock companies which emerged towards the end of the seventeenth century. In a
joint stock company, the company invested in ventures as a single entity with stock
owned jointly by all of its members. Initially, these joint stock companies were formed
only by special act of Parliament or by grant of charter.

The first legislative enactment related to joint stock companies is popularly
referred to as the "Bubble Act of 1720." It was enacted in response to wild stock
speculation, culminating in a stock value crash in 1720, accompanied by widespread
perceptions of fraud. BANNER, ANGLO-AMERICAN SECURITIES REGULATION,
41-87 (1998); W.HOLDSWORTH, VIIl, AHISTORY OF ENGLISH LAW 219-222 (2d
Ed 1937).

Parliament enacted the Chartered Companies Actin 1837 and the Joint Stock
Companies Registration Act in 1844. In 1855, it enacted the Limited Liability Act,
which formally introduced the concept of shareholder limited liability into English
company law. The 1855 Act limited shareholder liability to the subscription price of
the shares, often an amount greater than the initial subscribers actually paid for their
shares.

The Companies Act of 1862 repealed and consolidated the then-existing Acts.
It opened the right to incorporate to all under a general law and without a special act
of Parliament. T.E. CAIN, CHARLESWORTH AND CAIN COMPANY LAW 8-9 (11th
Ed 1977); HW. BALLANTINE, BALLANTINE ON CORPORATIONS 35 (1946).

In turn, these and later English laws were used as models by the various
American states as they developed their own corporation statutes.

Section 1.02 United States & Oregon Corporate Law

A. Early statutes.

English corporate law was carried over to the American Colonies. In the post-
revolutionary period, state legislatures assumed the powers of the English Crown
and corporate charters were granted through private bills, sometimes referred to as
a"special acts." HAMILTON, CASES AND MATERIALS ON CORPORATIONS 118
(1976). It was a power sparingly used. At the start of the nineteenth century, there
were only about two hundred corporations chartered in the United States. HENN ON
CORPORATIONS 16 (1961).
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An example of one of these "special acts," one incorporating the "Washington
Woolen Manufacturing Company," is contained in 1864-5 Washington Territory
Session Laws 144.

The state of Oregon never permitted incorporation by special act. As
discussed below, from the time it was granted statehood, Oregon's Constitution
prohibited this practice for private corporations.

Gradually, all states adopted statutes permitting individuals to incorporate
under general laws, rather than by special act of their legislatures. The first general
incorporation act for canal companies was enacted by North Carolina in 1795.
Garrett, Model Business Corporation Act, 4 BAYLOR L REV 412 (1952). This was
followed by the first general incorporation act for manufacturing companies, adopted
by New Yorkin 1811, and followed by similar laws in Massachusetts, Michigan, and
Connecticut in the 1830's. Brockelbank, The Compensation of Promoters, 13 OR L
REV 195, 200 (1934).

B. Constitutional prohibitions against incorporation by special act.

Until the early part of the nineteenth century, corporations could only be
formed through a private bill, sometimes referred to as a "special act," which would
need to be passed by both legislative houses and signed by the state's governor.
This procedure was subject to favoritism and corruption.

An example of one of these "special acts," one incorporating the "Washington
Woolen Manufacturing Company," can be found in 1864-5 Washington Territory
Session Laws 144.

Early Americans looked unfavorably at the favoritism and corruption involved
in incorporation by special legislative act. Throughout the nineteenth century, there
was strong popular hostility to corporations in general, and to incorporation by
special act in particular. Dolliver, "Condemnation, Credit, and Corporations in
Washington: 100 Years of Judicial Decisions - Have the Framers' Views Been
Followed?" 12 U PUGET SOUND L REV 163, 190-195 (1989).

For instance, the debate over corporations at Oregon's 1857 constitutional
convention was "the fiercest, longest and the most enlightening debate of the
convention." Schuman, The Creation of the Oregon Constitution, 74 ORLREV 611,
635 (1995). The main debate came over a motion to deny shareholders limited
liability. The motion failed 13 to 36. Moony & Moser, Government and Enterprise in
Early Oregon, 70 OR L REV 257, 280 (1991).

During the nineteenth century, most states enacted constitutional provisions
prohibiting incorporation by special act. H.W. BALLANTINE, BALLANTINE ON
CORPORATIONS 36 (1946).
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Oregon was no exception. Oregon's 1859 Constitution provided that private
corporations could only be formed under general laws and prohibited the legislature
from creating a corporation by a special law. Article Xl, Section 2 of the Oregon
Constitution; Wasco County P.U.D. v. Kelly, 171 Or 691, 137 P2d 295 (1943); Rose
v. Port of Portland, 82 Or 541, 162 P 498 (1917).

This practice conferred special favors, and was thought to have a bad influence upon

legislation. When our constitution was formed it was provided that no corporation

should be created by special act of the legislature. The words of the constitution are,

"Corporations may be formed under general laws, but shall not be created by special

laws, except for municipal purposes. All laws passed pursuant to this section may

be altered, amended or repealed, but not so as to impair or destroy any vested or

corporate rights." Oregon Cascade R.R. Co. v. Bailey, 3 Or 164, 172-3 (1869).

Today, Article XI, Section 2 of the Oregon Constitution continues to prohibit
the creation of a corporation by special act and continues to require that corporations
be formed only under the general laws.

C. Early corporation statutes were restrictive.

The early general corporation statutes were very restrictive, severely limiting
a corporation's maximum capitalization and powers. Gradually, these statutes
liberalized as states competed for incorporation fees and taxes. A detailed history
of these early restrictions, and the competition between states, in contained in
Justice Brandeis' dissent in Liggett Co. v. Lee, 288 US 517, 549-564 (1933).

D. The first modern statutes.

Outside of a few states which were competing for revenues through liberal
corporation statutes, most states continued to have antiquated corporation laws into
the twentieth century. In the late 1920's, several states began modernizing their
statutes. In part, this was due to a lessening of public hostility against corporations.
But in large measure, it was due to states eyeing with envy the revenues generated
by liberal states such as Delaware and New York, often from corporations back
home.

Between 1927 and 1932, nine states modernized their corporation statutes.
Garrett, Model Business Corporation Act, 4 BAYLOR L REV 412 (1952). lllinois
enacted its new corporation statute in 1933, a statute which was a major step in
modernizing corporation law.

E. Model Acts.

Modern corporate law has been influenced by several uniform or model
corporation acts.

The Commissioners on Uniform State Laws published the Uniform Business
Corporation Act in 1928. FLETCHER CYC CORP § 2.10 (Perm Ed).

However, this Uniform Act did not gain widespread acceptance in the United
States. It was adopted by only the states of Washington, Louisiana, and Kentucky

4



Section 1.02

and, in part, by Idaho. Hamilton, Reflections of a Reporter, 63 TEX L REV 1455,
1457 n 16 (1985). This Act was withdrawn as a "uniform act" in 1943 and renamed
the "Model Business Corporation Act." Id. at 1457.

At about the same time, the American Bar Association began to develop its
own version of a Model Business Corporation Act. In 1946, the Committee on
Corporate Laws of the American Bar Association published the Model Business
Corporation Act. Comment, 39 NEV L REV 5§75, 576-7 (1960). This Model Act, a
second draft of which was published in 1950, was modeled on the 1933 lllinois
Business Corporation Act. Jackson V. Nicolai-Neppach Co., 219 Or 560, 348 P2d
9 (1959); FLETCHER CYC CORP § 2.20 (Perm Ed). Revisions occurred in 1957
and 1959. /d.

The ABA Model Act was adopted in more than 35 states and major portions
of it were adopted in other states. Introduction, REVISED MODEL BUSINESS
CORPORATION ACT XVII (1985); Equipto Division Aurora Equipment Co. v.
Yarmouth, 134 Wash 2d 356, 950 P2d 451 (1997)(citing this author’s Washington
Corporate Law Handbook). In 1958, the Commissioners on Uniform State Laws
withdrew their version of a Model Act. Hamilton, Reflections of a Reporter, 63 TEX
L REV 1455, 1457 (1985).

Revisions of the Model Act occurred in 1957 and 1959, with a substantial
revision being made in 1969.

More recently in 1984, the Committee on Corporate Laws of the Section on
Corporation, Banking and Business Law of the American Bar Association adopted
the Revised Model Business Corporation Act. This book sometimes refers to this Act
as the "Revised Model Act," sometimes as "RMBCA."

F. Oregon’s Business Corporation Acts.

Oregon adopted its first business corporation statute in 1862. 1862 OR LAWS
3-15; Moony & Moser, Government and Enterprise in Early Oregon, 70 OR L REV
257, 280 (1991). “In 1903, the legislature enacted Oregon's first comprehensive
statute regulating domestic corporations and foreign corporations doing business
here.” Figueroa v. BNSF Ry. Co., 361 Or 142, 152, 390 P3d 1019 (2017).

In 1953, Oregon adopted most of the Model Business Corporation Act.
Figueroa v. BNSF Ry. Co., 361 Or 142, 155, 390 P3d 1019 (2017); Meyer v. Ford
Industries, Inc., 272 Or 531, 535, 538 P2d 353 (1975). Between 1953 and 1986,
Oregon modified its business corporation law several times. Art, Corporate Shares
and Distributions in a System Beyond Par Value: Financial Provisions of Oregon's
New Corporation Act, 24 WILL L REV 203, 225 (1988); The Oregon Business
Corporation Act: Revisions of Corporate Procedure and Liability, 18 WILL L REV
123 (1982).
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In 1987, Oregon substantially revised its business corporation law. A Task
Force of the Business Law Section of the Oregon State Bar ("Task Force") drafted
a proposed law based on the Revised Model Act and it was introduced in the 1987
legislature. The bill was adopted and became effective on June 15, 1987 as Oregon
Revised Statutes, Chapter 60. Simultaneously, the legislature repealed Chapter 57,
which up to that time had dealt with private corporations.

In this book, the Oregon business corporation law enacted in 1987 will
generally be referred to as the "Act" and the Task Force's section-by-section
comments on the Act will be referred to as the "Task Force Report." The Task Force
Report is set out in 30 WILL L REV 407 (1994).

Since 1984, the Revised Model Act has been amended several times and
some, but not all of these changes have been adopted in Oregon.

In 2002, Oregon adopted a significant provision related to the oppression of
minority shareholders in close corporations. See ORS 60.952 and Sections 7.13 and
8.04 of this book. There is no comparable provision in the Model Act.

Since 1987, there have been numerous changes to the Oregon Business
Corporation Act to bring it more in line with the current Model Act, as well as other
changes.

G. Close Corporation Supplement.

In 1983, a Supplement to the Revised Model Business Corporation Act was
adopted dealing with close corporations. If adopted by a state, the "Close
Corporation Supplement" would allow that state's close corporations to radically
change their own rules of corporate governance. For instance, the Supplement
permits a close corporation to dispense with its board of directors and permits its
shareholders to directly manage the corporation. The Close Corporation Supplement
is discussed in Kessler, The ABA Close Corporation Statute, 36 MERCER L REV
661 (1985); Statutory Needs of Close Corporations - An Empirical Study: Special
Close Corporation Legislation or Flexible General Corporation Law, 10 J CORP L
849 (1985).

In 1993, Oregon adopted ORS 60.265, an abbreviated version of this
Supplement. But unlike the Supplement, ORS 60.265 does not permit a close
corporation to dispense with its board of directors. ORS 60.265 is discussed in
Section 4.07 of this book.
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